DIMITRIS KARAMBELAS (ATHENS)

GREEK LAWS AFTER CONSTITUTIO ANTONINIANA:
IDEOLOGY, RHETORIC AND PROCEDURE IN
EUNAPIUS OF SARDIS

1. Introduction: An Arcadian Tale

Once upon a time, as the story goes — in an anecdote narrated, around 220
CE,! by Flavius Philostratus in his Life of Apollonius of Tyana —, a handsome young
man from Messene in Arcadia arrived in Rome, sometime in the late 80s, where he
was courted by many aspiring lovers and, most famously, by the emperor Domitian.
According to the Severan biographer, the youth proved ‘prudent’ and resisted the
emperor’s attempts at seduction, this resulting in his imprisonment upon capital
charges, by order of Domitian himself. In prison, the young Arcadian approached
the Neopythagorian sage Apollonius of Tyana, who was also awaiting trial by
Domitian, and their exchange revealed the true cause of the youth’s misfortunes.
Just as Hippolytus ‘was destroyed by his father Theseus’ in spite of his turning
down the amorous advances of his stepmother Phaedra, thus, in like manner, this
youth was destroyed by the omissions or decisions of his own father, who neglected
to give him a proper ‘Hellenic’ education, sending him instead to Rome ‘7o szudy
law’ (EvtatBa €otelle pabnoduevov 01 vouikd):

Lkai ol émil Oncéwe,” eine ,, 1oV ydp TnndAvtov émi 6wEpocvy dmwWAAL 6 Tathp
a0TOG , KAUE" eimeV ,,0 TATHP ATOAWAEKEV. SvTa ydp pe Apkdda €k Mecorvig

! Flinterman 1995, 26 (between 217-238 CE); Kemezis 2014, 297.
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oV t& EAAAvwv énaidevoey, GAN évtabba €oteide pabnoduevov fon vouikd,
Kal pe Unép ToUTwV fikovta O BactAevs Kak®g eidev.”

“So did the laws in the time of Theseus,” said Apollonius, “since Hippolytus’s
own father destroyed him because of his modesty.” “I too,” replied the youth,
“have been destroyed by my father. Although I was an Arcadian of Messene, he
did not give me a Greek education, but sent me here to study law. I came here for
that, and I unluckily caught the emperor’s eye.”

Despite this being a largely fictional episode,’ this short moral parable probably
reveals more than its author intended. In the first place, it can be read in the traditional
way, as expressing the familiar opposition between a proper ‘Hellenic’ education (00
& ‘EAMA vy énaidevoev) and ‘law’ (01 vouikd) conceived as ‘legalism’ — an attack
on the perennial stereotype of the ‘lawyer’, and his legal tricks and well-performed
lies, all too familiar in the intellectual climate of the time. And yet, this passage —
particularly if one were to focus on the sharp and clear distinction between ‘Greek
culture’ and ‘Roman attitudes’ — may reveal something about the hostility of certain
Hellenocentric elite circles towards the young Greeks who travelled from their cities
of origin to study law in Rome, in order to return and serve as ‘vopikoti’ in the service
of the Roman governor of the province, or to provide to the famous rhetors of the
age legal arguments during their presence in court.* It can also be characteristic of
the dubious reception of the prevalence and study of Roman law by a leading Greek
intellectual in the immediate aftermath — less than ten years having elapsed — of
Constitutio Antoniniana and the generalization of Roman citizenship to all freeborn
inhabitants of Imperium Romanum.> The 10N vopikd’ could signify the new morals of
Roman legal education — one could point to how the author implicitly associates the
passage to Rome for the study of law with the dangers of ‘corruption’ and ‘seduction’,
— in short, with moral or even physical destruction.

This interpretation falls naturally within the broader narrative strategy of
Philostratus, who repeatedly favours Greek rhetoric over Roman justice. It is
no coincidence that during the description of Apollonius’ trial at the hands of

2 Vit.Apoll. vii.42.1-2 (translation: C.P. Jones 2005, Loeb Classical Library, with minor
alterations).

% The reference (vii.42.6) to a lost letter by Apollonius, in which he described ‘much more
charmingly’ the Arcadian youth’s little adventure, makes it likely that there is a grain, or even
nucleus, of truth in this episode. However, the issue of the authenticity of all surviving letters
by Apollonius is complex: Lo Cascio 1978; Penella 1979; Flinterman 1995, 70-72. On Damis
— the purported narrator of the episode: Anderson 1986, 155-173. An interesting recent essay
on reality and fiction in the Life of Apollonius, is Gyselinck/Demoen 2009.

* The essential study is now Jones 2007 (with a detailed prosopography: 1346-1358). On the
elevated status of professional ‘vopkol’, Bryen 2012, 32-34, 65-66 on Roman Egypt.

5 Swain 1996, 392. On Constitutio Antoniniana: Kuhlmann 1994; Burazelis 2007; Bryen
2016.
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Domitian® — which follows on from the story of the Arcadian youth —, the legal
issues and the serious risks besetting the philosopher are downplayed, with a shift
in emphasis to the character of the trial as rhetorical display. Coming before the
imperial court, Apollonius is convinced that he will deliver a speech ‘rather than
run for bis life (Sralé€ecBar fyovuéve paAlov i dpaueiobai tiva Omep Tig Puxig
ay&va); the tribunal ‘bas been arranged as if to accommodate an audience for a rhetorical
display’ (xexdounto pev to Sikaotrplov Gomep €mt Euvovsia mavnyvpikod Adyov).”
As a strategy, the denial of reality and the reversal of judicial roles — where the
Roman judge ceases to sit in judgement of the accused and becomes, rather, the
latter’s audience — as well as the narrative transformation of an unpredictable court
experience into a theatre of rhetorical performance, has been recorded by other
Greek pepaideumenoi of the Imperial age as well. As succinctly described by Aelius
Aristeides, relating his trial before the proconsul C. Julius Severus in August 153
CE, the court proceedings had already been transformed into oratorical display:
‘oxfAua Emdeiews uaAAov v fi dikng’.®

'Thus, the Philostratean tale may open a window upon the manner in which Greek
elites of the early third century CE were coping with the increasing importance of
Roman law immediately following 212 CE — without, in actual fact, feeling divided
between a defence of hellenocentric identity and their political or administrative
integration into the Roman administrative apparatus.’ In this context, the distancing
from a Greek identity could be rendered symbolically as ‘seduction’, or ‘ruin’ — at the
same time when Greek rhetoric was attempting to incorporate or reverse its inevitable
coexistence with Roman judicial discourse.

2. Greek Elites on Constitutio Antoniniana.: Ambiguities of the present tense.

'The issue of the manner in which the educated elite of the Greek East respon-
ded to the Constitutio Antoniniana is a complex one and, in the absence of adequate
primary sources, difficult to resolve.’® As is well known, the framework which has
up today helped define -whether in a positive or negative light-, the terms of the
debate concerning the social, legal and intellectual effects of the Constitutio is the
schema proposed by the German lawyer and legal papyrologist Ludwig Mitteis,
in his epoch-making work Reichsrecht und Volksrecht in den Ostlichen Provinzen des

¢ Flinterman 1995, 147-157.

7 Vit.Apoll. viii.2; viii.4.

8 Sacred Tales 4.91; Ct. Vit.Soph.525.

° Philostratus himself was an Athenian sophist and magistrate (Sy/’ 878; Puech 2002, 200;
hoplite general in 200/1 CE: Follet 1976, 101-102; cf. Viz. Soph. 526), member of the so-called
‘circle’ of Julia Domna, Septimius Severus’ second wife and mother of Caracalla, and finally
a member of Caracalla’s Consilium Principis. On the circle of Julia Domna: Bowersock 1969,
101-109; Levick 2007, 113-118. Amicus and comes of Caracalla: Vit.Apoll. v.2; vii.31. Member
of Consilium Principis: Vit.Soph. 626.

1 On Christian elite attitudes towards Caracalla’s edict: Inglebert 2016.
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romischen Kaiserreichs (1891). Famously, Mitteis built his argument on the tension
between ‘Reichsrecht’, the law of the ruling power — thus Roman imperial law —, and
‘Volksrecht’, the local law or law of practice, on the basis that state law was imposed
over local legal systems, abolishing them in the process.! In the course of the twen-
tieth century, the majority of scholars that addressed the issue, based on spectacular
advances in juridical papyrology, using Roman Egypt as a model, underlined the
distinction between substantive and procedural law, and argued that common Greek
legal traditions did not cease to exist after 212 CE, but assumed, instead, at least in
the field of private law, the form of custom.'? In the awarding of justice, however,
changes that had already taken place since the late Hellenistic period and throug-
hout the High Empire,”* famously described in Geoftrey de Ste. Croix’s angry elegy
(namely, the decline of popular democratic courts and their replacement by judicial
councils controlled by the upper classes, as was also the case with civic offices, and,
later, the more frequent recourse to the judicial conventus of the Roman governor)*
were consolidated, at least in the case of mainland Greece and Asia Minor, through
the concentration of all civil and criminal jurisdiction in the hands of the governor,
within the framework of cognitio.’s

In contrast, we are more familiar with the way in which Greek intellectuals of the
Flavian and Antonine eras received, in general terms, Roman control on the political
and legal affairs of their Greek cities. One need only refer to the classic, bitter yet pe-
netrating, remarks by Plutarch —a restrained blend of pragmatism and nostalgia — in
his work Political Advice, where the Boeotian philosopher warns Menemachus, while
he is holding public office, not to have ‘great pride or confidence’ in his crown, since he
sees ‘the boots of Roman soldiers just above his head — pointing out that there can never
be true political freedom as long as ‘@ small edict by a proconsul may annul or transfer
to another man and which, even if it lasted, has nothing in it seriously worthwhile’.** We
also know at least some of the psychological and social strategies worked out by the

1 Cf. Amelotti 1999. Further bibliography and discussion in Scheibelreiter 2016, in the
present volume, 4.1.

12 Recent studies on Roman and local laws after 212 CE: Carrié/Rouselle 1999, 57-65;
Garnsey 2004, 140-151; Honoré 2004, 115-116 on custom; Carrié 2005, 271-276; Humfress
2011, on the institution of ‘customary’ law; Ando 2012, 85-99; Alonso 2013, esp. 365ff;
Kantor 2015, 17-19; Kantor 2016.

13 Gauthier 1993, 223-225; Lintott 1993, 61-65 (discussing Cilicia, Asia and Cyrene);
Fournier 2010.

 Ste Croix 1981, 315-317.

5 On cognitio, see Sherwin-White 1963, 1-23; Buti 1982; Turpin 1999 (esp. 531-574);
Harries 1999, 101, 118-122; 2007, 28-33; Roueché 1998, Humfress 2007, 46-51 on the
governor’s jurisdiction in the Late Roman Empire. On the survival of local laws and courts
in Aphrodisias, in the case of the response of Gordian III to Epaphras (I4p5 2007, no 8.100),
see now Kantor 2016, 48-49 and the discussion in 52-54.

1o Moralia 824e-f (translation: Fowler, 1936 Loeb Classical Library). Cf. Cartledge 2009,
124-30.
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Greek pepaideumenoi in order to cope with, or reverse Roman reality. In the same
work, Plutarch advises his young friend to ‘imitate the actors, who, while putting into
the performance their own passion, character, and reputation, yet listen to the prompter and
do not go beyond the degree of liberty in rhythms and metres permitted by those in authority
over them. In the mid-second century CE, the famous sophist M. Antonius Polemo
was urging the Smyrneans not to have their private disputes judged ‘ouzside’ their city,
and to ‘seztle’ them there, ensuring that jurisdiction in private disputes would remain
with the local courts, which were controlled by the leading aristocratic families. On
the contrary, Polemo suggested that the citizens of Smyrna ‘zake out of the city’ and
transfer to the jurisdiction of the Roman governor, who held the ius gladii, disputes
such as those concerning ‘acts of adultery, sacrileges and homicides ' Polemo’s command
can be easily read as a defensive denial of reality, since Rome retained jurisdiction over
capital crimes — an illusory belief that the transfer on of criminal jurisdiction to the
Roman judge was a free choice of the Smyrneans and not an ineluctable necessity."
However, we do not possess similar testimonies about the Greek intellectuals of
the post-212 era, nor do we have access to the ways in which, more than a century
later, the pepaideumenoi of the third and fourth centuries CE, reacted against a legal
change which seems, at least to our understanding, that was even more drastic and,
more importantly, all-encompassing. For our generation, the initiative studies on
this stimulating question have been two highly influential papers of the 1970s, both
by Joseph Méleze-Modrzejewski: Grégoire le Thaumaturge et le droit romain. A propos
d’une édition récente (1971), and especially Ménandre de Laodicée et | 'Edit de Caracalla
— presented in Symposion 1977, and published in 1982. Focusing, successively, on a
passage from the valedictory speech of Gregory the ‘Miracle-Worker’, later to become
bishop of Neocaesarea in Pontus, during his graduation, after eight years of study, from
the school of Origen in 238 CE,— and then on a number of passages from a technical
rhetorical treatise of the late third century CE (Awaipeoig tdv émdeiktik®v), which
has come down to us under the authorship of Menander of Laodicea in Phrygia,®
Meéleze-Modrzejewski drew attention, among other things, to the cultural and legal
context of these two texts in light of the Constitutio, delving, in essence, into the
ambiguous signification of two famous ‘vov’: on the one hand, the vV’ of Gregory,
who finds Latin difficult to bear, yet necessary for the study of Roman law, which
guides — as he writes — in the present time, (‘vOV’) the fortunes of all those under Rome’s
power (oi BavpaoTol UGV <vép>ot, oi¢ VOV T& TdvTwv T@V O1d TV Pwuaiwv dpxnv

7 Moralia 813e.

8 Vit Soph.532: TG ydp émi poiyolg kal iepociloug kai opayéag, v duelovpuévwy &yn
@Uetal, ovKk £€dyelv mapekeAeveto pévov, GAAG kal E€wOelv Thig Tuvpvng, Sikactol ydap
deloBar avtag Elgog Exovtog.

¥ On the passage, Karambelas 2013, 96-98. Contra Kantor 2015, 8, who uses it as a proof
that local capital jurisdiction had not been abolished under the Antonines.

2 On the question of authorship of the treatise: Méléze-Modrzejewski 1982, 337, n.9;
Heath 2004, 127-131; Humfress 2013, 73-75.
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avOpwnwv katevBvvetanl mpdyuata)* — and on the other hand, the multiple VoV’
of Menander, who, enumerating the topics that could serve as objects of praise when
composing the encomium of a city, excludes its po/iteia and laws, since all cities are in the
present time (‘VOV’) governed by one such [city] (Om0 yap widg ai Pwpaikai dracot vov
drotkodvtat méAeig).?? Similarly, the praising of laws is ‘in the present time’ (€v toig vOv
xpovoig) also pointless, since all legislative action is undertaken ‘katd y&p toUg kotvolg
@V Pwpaiwv vopoug' — although the possibility still remains of praising local custom
(¥0e01 & EAAN A1 EANOLG XpfiTat, € v mpoofikev éykwuidlewv).” In Gregory, the
present time clearly refers to the time of writing and the reinforcement of Roman law
in the period after 212 CE. By contrast, according to Méléze-Modrzejewski’s astute
reading, Menander’s ‘present’ is more expansive and covers, as we also know from the
writers of the Second Sophistic, the entire period of the Roman rule of the Greek
world, with the loss of autonomy of Greek cities, and not just the third century CE and
the legal landscape formed by the Constitutio.**

'The apostrophes of Gregory and Menander may offer us some hints about
their stance towards the new world order, well-hidden behind the autobiographical
style of the former and the icy rhetorical tropes of the latter. The tension bet-
ween Hellenism and Roman Law, and the ambivalence on the part of educated
elites vis-a-vis the ongoing Romanisation, are highlighted in a passage from
Gregory, who, whilst characterising Roman Law as ‘our’” law (ot Bavpastol u®dv
<vop=o1,) and Roman Laws as ‘wise, precise and varied and marvellous' (co<@>oi
te <kal axkp=1Beic kal moikilot kai Bavuaoctol), concludes his encomium with the
euphemism that the aforementioned attributes of Roman Laws render them ‘iz a
word, most Greek’ (Evteg ueév avtol kal cuvedévta einelv EAANVIKOTATOL) — an
adroit incorporation of Roman into Greek, the latter having the last word, as it
were —as the author insists, all the while, in the difficulty of the “Pwuaiwv ¢wviy
(o0te kal ExpavBaviuevor dralaimwpwe), which voice, even though ‘awesome,
solemn and well suited to imperial authority’ (KaTamANKTIK] Y€V Kal GAalovVL kol
svoxnuatifopévn <mdon> tf] €€ovaia tf] PaciAkiy), requires great effort of lear-
ning (poptikii 8¢ Spwg €uol).” There exists also, in Gregory’s speech, something
of the Zeitgeist of an era when technical training in Latin and Roman law began to
supersede the study of rhetoric.® On the other hand, the perfunctory remarks by

Crouzel (1969), Eis Qpiyévnv lpoopwvnrikdg, 1.7.
22 Menander Rbet., 360 (Spengel).
2 Menander Rbet., 363 (Spengel).
Recently, we notice a regression in the older hypothesis that Menander’s observations
refer to the post-212 CE era, although Méleze-Modrzejewski 1982 is cited for support:
Humfress 2013, 78-79, followed by Kantor 2016, 45. However, Méleze-Modrzejewski 1982,
342-343, 345-346 argues explicitly for the exact opposite thesis, contra Talamanca 1971.

» Translation: Lane-Fox 1986, 525-526 — where also an alternative, more ‘technical’ reading
of ‘suveAdvta einelv EAAnvikwtator is to be found. Cf. 518-519.

26 Palm 1959, 84-86. Libanius, Or. 1.151-154; 214-215; 243-246; 18.288; 62.21-23; 57.3.
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Menander constantly recall the lost possibility of encomia of Greek laws and, with
it, the weakening of the rich and elevated Greek rhetorical tradition itself.

The diagnosis of an ambivalence between past and present is, of course, fully
compatible with contemporary sensibilities, — our VOV’ — in the same way that the
construction of an up-to-date theoretical paradigm constitutes a projection, inter alia,
of our own needs and preoccupations — especially since we address eschatological
questions, such as when, or how, a form of legal life dies. In the same way that Mitteis
built his arguments under the influence of the German Historical School or the
Romantic ‘Volk’ of Herder, historians of the early twenty-first century are currently
in the process of denying the binary schemes of integration/resistance and working
out a theory of ‘multiculturalism’, ‘legal pluralism’ or legal ‘hybridity’. Of course, the
critique of the essentialist conception of ‘Roman’ and ‘local’ laws is an old one.” Yet
today, academic discussion, as it runs its post-modern course, refuses with ever greater
determination to reduce ‘Roman law’ and ‘local laws’ to isolated and self-sufficient
‘essences’ rather than relations.?® Clifford Ando, in his general overview of the effects
of the Antonine Constitution on citizenship and law, and summing up postwar
epigraphic and papyrological research, exposes the functionality of legal pluralism both
before and after 212 CE.? From another perspective, Caroline Humfress also focuses
on legal pluralism in Late Antiquity and challenges the vocabulary and discourse of
‘survival or ‘persistence’ of local laws after 212 CE. Humfress denies that the transition
from the normative dominance of Greek legal systems to that of Roman law assumed
the nature of an ‘imposition from above’, in the sense of the normative enforcement of
an obligation; on the contrary, the Constitutio broadened the scope for making use of
Roman law, on the basis of multiple legal choices or alternatives of a non-conflicting
nature — a practice which was widespread in late antique societies.*

The purpose of the present paper is to navigate the grey area between theory
and historical testimony, or rather, the points of friction and resistance between the

Liebeschuetz, 1972: 242-245; 342-355; Heath 2002, 431-437. Law School of Beirut: Kunkel
1966, 141.

27 Cf. Schiller 1978, 540-541, who underlined that Romanization also occurred ‘due to the
voluntary reception of Roman legal institutions, including documentary forms, on part of notaries,
local jurists and even lower local courts, by reason of the recognition of the superiority of the Roman
law’. Cf. the cautionary note by Sherwin-White 1973, 386-394, who stressed the ‘paucity of
contemporary evidence’ and the common perception that ‘i remains in dispute whether the use of
Roman legal notions and terms in provincial documents represents a total adoption of Roman law or
its infiltration into and amalgamation with provincial usage.

28 Cf. Carrié¢/Rouselle 1999, 57-65. On the post-212 era in Egypt, Yiftach-Firanco 2009,
553-555.

¥ Ando 2012, 95. According to Ando, the relationship between Roman and local law
remained a substantially two-way affair: even though Roman officials ‘across the third century
(...) insisted in more and move strident tones on adherence to Roman norms’, at the same time
‘certain non-Roman customs were (..) redescribed as Roman in legal literatures’.

** Humfress 2013, esp. 73-90.
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two — and revisit both the ideological stance of educated elites after 212 CE towards
Roman law, as well as the core nucleus of questions concerning the continuity of
Greek legal institutions in the fourth century CE, by adding another important text
to the ongoing discussion: the description of a trial, narrated by Eunapius of Sardis in
his Lives of the philosophers and sophists, which, to this day, has escaped the attention of
legal historians, although it is best understood in its complex judicial context.

3. A trial in Eunapius’ Lives: Ideology, Rhetoric, Procedure.

Sometime in the late 310s CE, in Corinth, the proconsul of the province of
Achaia took his seat in court in order to pass judgement on — and with the ulterior
motive of making an example of — one of the prominent teachers of rhetoric in Athens
at the time, Julianus of Cappadocia, and a group of students supporting him, these
having been arrested following a violent brawl with the pupils of another teacher,
Apsines, son of the sophist Onasimus.* The events surrounding the trial did, howe-
ver, leave its marks on the parties involved, circulated anecdotally in academia and
was in the end preserved for posterity by the historian Eunapius of Sardjis, in a series
of biographies of rhetors and philosophers which he composed at the turn of the
century (probably in late 399 CE).” The episode in question takes up the most part
of Julianus’ biography, but functions, essentially, as an introduction to the biography
of Eunapius’ teacher, the Armenian Prohaeresius, who followed a prominent career
in rhetoric amid the political and intellectual upheavals of the Later Roman Empire.

As it is unanimously recognized, Eunapius’ narrative constitutes a credible sour-
ce and a reliable representation of court proceedings in the early fourth century CE.*
Eunapius bases the description of Julianus’ trial - except for whatever written sources

3t "The terminus ante quem is quite certain, since upon Libanius’s arrival in Athens in 336 CE,
the sophist Julianus, son of Domnus, of Caesarea in Cappadocia, active under Constantine the
Great (306-337 CE) was already dead. On the dating of the trial: Karambelas, forthcoming.
Traditional dating: Kennedy 1983, 9: around 330; Watts 2006, 51: between 325-335. However,
this dating creates problems in the dating of Prohaeresius’ life, and in reaching a convincing
reading of the whole episode. Prohaeresius was born in 276 and was 86 years old in September
362 CE, when Eunapius arrived in Athens. If Prohaeresius became a pupil of Julianus’ in
the mid-310s and the trial took place around 330 CE, as the majority of the scholars argue,
then Prohaeresius, oddly enough, must still have been a student in Julianus’ school at the ripe
old age of fifty-five. On this issue: Watts 2006, 51-52. Brown 1992, 44 does not address the
inconsistency: he accepts the date of 330, yet, at the same time, describes Prohaeresius as a
“young. ..tall Armenian of striking demeanor” ‘Thus, in his recent edition and commentary of
Eunapius’ biographies, Richard Goulet argues for a date earlier date, around 300 CE: Goulet
2014, 11 539 (534-540). However, we must probably opt for a date in the late 310’, if we do
not believe that the title ‘proconsul’used by Eunapius is anachronistic: Constantine acquired
the province of Achaia in 314 CE, which became again a proconsular province, governed by
senators of consular rank. Jones 1971, I, 106-107; Davenport 2013, 233.

32 Banchich 1984. For a biography of Eunapius: Penella 1990, 1-9; Becker 2013, 25-28;
Goulet 2014, 1 5-34.

3 Cf. the commentaries in Penella 1990; Civiletti 2007; Becker 2013.
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or oral traditions were available to him - on the first-hand account of an eye-witness,
the co-defendant Tuscianus (tadta 8¢ mpog TOV cvyypagéx Tovokiavog EENyyeAde
napwv tfj kpicet, kal elow TV katnyopovpévwv).** This Tuscianus recalled, not only
the actual events, but even some of the rhetorical turns of phrase from the proem
of Prohaeresius’ speech in court [0 uév mpooiuidv ti €¢n (o0 yap Anictatd ye avtd
Tovok1avdg, TOV 3¢ voiv Eppalev)...sic devtepov mpooipiov 6 Tpoalpéciog EVIeivwy
OV Adyov (todto yap €uépvnto Tovokiavdg).” Eunapius distinguishes between
what Tuscianus did or did not remember, and invokes the latter’s testimony in order
to highlight the rhetorical excellence of Eunapius’ teacher, Prohaeresius; there is
no reason to suppose that what legal information he does provide is an imaginary
construction, given that such information does, in actual fact, arise neutrally and
incidentally during the course of the narrative. In addition, the legal framework
mapped out by Eunapius is corroborated, to the letter almost, by independent sour-
ces from the same period, such as the classic account by Libanius of the dreams
cherished by a youth of Antioch concerning his future passage to Athens.* There
is no reason to resort to the common sense argument that, even if the episode were
fictional, it would, nevertheless, provide us with a useful insight into the stance of
Greek intellectuals towards Roman law, on the basis of the ideological manipulations
or preoccupations of its author.

The prosecution of Julianus and his students constitutes a stormy episode
which is best understood within the context of physical violence in everyday
student life in Late Antique Athens, not only between students, but also in the
broader social milieu,” in a face-to-face microcosm, whose economy depended to
a considerable extent on wealthy teachers and their international clientele.”® The

3% Vit. Phil. 484. On Tuscianus’ identity: Watts 2005b, 350-352; Civiletti 2007, 558; Becker
419-420.

55 Vit.Phil. 484.

3 Libanius, 1.19: 'Akodwv #ywye €k ma1ddc, @ &vdpeg, Tobg TV Xop&v &v uéoarg Taig
ABAvaig ToA€époug kKal pomaAd te kal oidnpov kai ABoug kal Tpavpata Ypa@dg Te €Ml ToUTOLg
Kal drohoyiag kal dikag £ EAEYX0LG TAVTA T TOAUWDUEVA TOTG VEOTG, STTWE TG TP&Y AT TOIC
fyeudory afpotev, dyabolg te adtols év kivdivorg fyoupny Sikaioug e 00X fTTov T@V OTép TGV
natpidwv Tfepévwy ta SmAx ebXOUNV te T0iG Oe0ig yevéaDat kal Epavt® toladta Gplotedoat
Kol dpapeiv pgv £¢ Mepeid te kal Zovviov Kal Toug GAAoUC Apévag vEwv €@ dpmayfitiic
dAkdSog EkPavTwy, Spauelv 8 Umép Thg dpmayfic avTic eig KéprvBov kpidnoduevov, Seimva §¢
deimvoig cuveipovta Taxd tdv Svtwv dvnAwuévwy ig davelcovta BAérery.

7 Extensively discussed in Watts 2005a, 236-241, 248-24; Watts 2006, 42-47 (also on
the central and provincial government’s attempts to control student violence). See also
Karambelas, forthcoming; Rousseau 1994, 28-34 (30 on the violence between rival student
groups; 31-32 on Prohaeresius as teacher of Basil of Caesarea between 349-355 CE); and the
older work of Walden 1912.

% Thompson 1959; Frantz 1988, 12-13; Gauville 2001, 52: Athens was a small fortified
city, containing only the Acropolis and a small part of the agora, with a population of around
25,000.
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reader is introduced to the successive stages of a trial, from prosecution to verdict.
'The scuffle between the pupils of the sophists Julianus and Apsines ended with the
former beating up the latter — who, in spite of the fact that they got the better of
their opponents by resorting to inordinately violent ways, thus putting the lives of
their victims at risk, then proceeded, considering themselves hard done by, to bring
charges against them. Eventually, the case was referred to the proconsul of Achaia,
who tried it in Corinth:%

gruyov uév yap ol Bpacitator TV APivov HabNTdV TaiG XEPOL KPATHOAVTEG
TV "TovAlavoDd Katd TOv €u@UAloV €keivov TOAepov xepol O Papeioig kal
AAKWVIKAIG Xpnoduevol, TV Temovidtwy mept To0 cWUATOG KIVOUVELOVTWY,
woTep GdiknBEVTEC, Katrydpouv. dve@épeto d¢ £ml TOV avBVTatov 1| dikn, kai Og
Bapig 16 elvan kai PoPepdc évieikviuevog, kai Tov Siddokadov cuvapmacOdival
KeAeVel Kal TovG Katnyopnfévtag dnavtag deopwtag, MoTep Tovg £l POV
KATAKEKAELOUEVOUG. EQDKeEL 8¢ (G Pwiaids Tig obk eivat TV draidebtwy, 008
TV O aypoikw Kal dpovow toXT Tebpapuévav. § te yoOv TovAtavog mapiiv,
oUtwg gmtaxbév, kai 6 APivng cuunapiiv, ovk emtaxdév, GAN wg cuvryopricwv
TOIG KATNYOPNKGGLV.

It so happened that the boldest of the pupils of Apsines had, in a fierce encounter,
got the upper hand of Julian’s pupils in the course of the war of factions that they
kept up. After laying violent hands on them in Spartan fashion, though the victims
of their ill-treatment had been in danger of their lives, they prosecuted them as
though they themselves were the injured parties. The case was referred to the pro-
consul, who, showing himself stern and implacable, ordered that their teacher also
be arrested, and that all the accused be thrown into chains, like men imprisoned on
a charge of murder. It seems, however, that, for a Roman, he was not uneducated or
bred in a boorish and illiberal fashion. Accordingly Julian was in court, as he had
been ordered, and Apsines was there also, not in obedience to orders but to help
the case of the plaintiffs.*

However, the foregoing passage gives rise to a series of legal problems, on which
we will now turn. In the first place, Eunapius creates the impression that Apsines’
pupils travelled from Athens to Corinth immediately following the scuffle, they filed

charges, and then the proconsul tried the case. This is also the traditional view."

% Cf. Libanius, Oz 1.19: €ig KoprvBov kpiOnoduevov. Cf. Kennedy, 9-10. Historians have
been agnostic on the identity of the proconsul (cf. Jones 1971, 1, 1013) given the debate on the
chronology of the trial. If we accept a date around 330 CE, a possible candidate is Ceionius
Rufius Albinus: Davenport 2013, 233-234; however, a chronology in the late 310s, as we have
seen, is more probable.

40 Vit Phil. 484.

A synopsis of which we find in Watts 2006, 50: “Apsines’ group (...) traveled to the office
of the proconsul and filed charges against Julianus’s students”. Compare Opelt 1969, 31-32.
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However, if one pays attention both in the precise wording and in the context of the
whole episode, he may find a hole in the sequence of events:

a) In his account, Eunapius clearly differentiates between ‘katnydpovv’ and
‘Gvepépeto 8¢ éml tOv GvOvTatov 1 Sikn. The wording of ‘Gvepépeto €mi toVv
avevmatov’ implies at least the original filing of charges (katnyopovv) with some
other judicial authority in Athens and their referral from that authority to the Roman
governor. The term ‘Gve@épeto’ -even though not legally technical- indicates clearly
the movement of jurisdiction from one authority to another. One is reminded of the
relevant term ‘Gvanéunw’, which is well-attested in the papyrological sources.*

b) The existence of a first hearing, before the trial in Corinth, during which the two
parties had delivered speeches of prosecution and defense, is clearly attested later in
the narrative, when the Roman governor orders that the pleading for the prosecution
be delivered ‘according to Roman procedural rules’ by the student that had delivered
it the first time around. We also learn that the student who delivered the speech for the
prosecution in the first trial was named Themistocles:

“4AN o0 T00T8 ye” ginev “Pwpaiot Sokiudlovoty, GAN 6 THV TpOTNV eimwv
katnyopiav kivduvevétw mept ThAC Sevtépac” (.) AV 8¢ & OeuioTokARg
KATNYOPNKWG.

(the proconsul) said : “ This procedure is not approved by the Romans. He who deli-
vered the speech for the prosecution at the first hearing must try his luck at the second
also.” (...) Now Themistocles had made the speech for the prosecution before.®

Eunapius possibly suppresses the first hearing, although he eventually mentions
it through the words of the proconsul, because he is only interested in the role of
his teacher Prohaeresius in the ‘Roman’ trial. It is also probable that the Athenian
judicial body which had conducted the first hearing, had ceased to function and
did not interest Eunapius’ perspective in the late 399 CE. Although we have solid
knowledge of the movement of jurisdiction from the local courts to the provincial
governor, or even to the emperor, in the High Empire, it comes as a surprise that
in early fourth century CE, an Athenian court continued to try criminal cases in
the first degree — or that, at any rate, had the legal responsibility of carrying out a
criminal hearing to arrive at a precise legal determination of the offences concerned.
The evidence of a complete first hearing runs also against the suggestion that some
local authority had only the capacity to refer the case to the Roman judge, even if it
eventually decided to do so. Philipp Scheibelreiter’s objection, in his response to the
present paper, that we do not need to suppose an initial exchange of both speeches of

# 8B 57601 (135 CE); BGU 1 168 (around 170 CE) 1.24.; P. Col. X 270 (3 century CE) 1.15;
P.Princ. 111 126 (around 150 CE) 1.4; P.Rainer Cent. 68 (235-236 CE) 1.23; P. Kramer 11 (299
CE) 14.

4 Vit.Phil. 484 ff.
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prosecution and defense, but only a speech of prosecution,* is stimulating, but does
not answer the question why Julianus’ pupils would be deprived by a Greek court of
the right to defend themselves. Later, Eunapius presents the Roman judge to urge
‘anyone who could’ to ‘reply to the earlier speech of the prosecution’, i.e. to the speech
of the first hearing (dmoAoyeicBat d¢ mpdg TV mpoTépav Katnyopiav wg ékéAevoe
oV duvdpevov), but this comes as the result of Themistocles’ inability to deliver
his speech and the need for a precise refutation of the charges by the defendants,
which could only be based in the initial procedure in Athens, since no speech for the
prosecution was delivered in the second trial. Scheibelreiter argues that the reference,
in the last stage of the trial, during Prohaeresius’ second proem, to men who ‘win
belief for what they say, before the defense is heard” (kai Aéyovta miotevecbat mpd
i amoAoylag) proves that the accused did not defend themselves in the first trial.
To our view, at that point Prohaeresius protested against the mistreatment of the
accused by the Roman officials — they were arrested on the charge of homicide, put
in chains e.t.c. — before they had the chance to defend themselves in a proper Roman
trial before the proconsul, and did not refer to the Athenian procedure. Otherwise,
why would Prohaeresius raise a complaint about a violation of legal rights during the
Athenian procedure, to the Roman judge?

The most important question is, of course, before which body could have the first
trial taken place. There is some evidence from Antioch and Africa where the boule
or local magistrates still had jurisdiction.® In the case of Julianus’ trial, our options
include some Athenian magistrate responsible for minor criminal offences — or even
the Areios Pagos. It is known that civic offices continued to operate in Athens until
the fifth century CE.* Areios Pagos was functioning as late as the fourth century
CE,* and we are certainly familiar with its jurisdiction earlier in the Imperial peri-
od.* It is also argued, on the basis of a passage from Lucian’s Timon -a dialogue set

# Scheibelreiter in the present volume, 4.2.

# Libanius 11.139; Codex Theodosianus 12.1.174 (Emperors Valentinian and Valens to
Eucharius, proconsul of Africa; 412 CE): Duumvirum impune non liceat extollere potestatem
Jfascium extra metas propriae civitatis (Duumvirs shall not be allowed with impunity to extend
the power of their fasces beyond the limits of their own municipalities — transl. Pharr 1952).
On the very limited number of epigraphical sources: Feissel 2009, 99-102. Cf. the older views
of Jones 1940, 150: “The city courts seem by the end of the third century to have disappeared entirely,
and all jurisdiction devolved upon the provincial governor, who was authorized to delegate minor
cases to iudices pedanei (Xauaibikaotat)”’; and Ste Croix 1981, 317: ‘Before the end of the third
century the local courts seem to have died out completely, and all jurisdiction was now exercised by the
provincial governor or his delegates’, with the reservation that ‘no doubt many governors were glad
to allow local magistrates to try minor cases’. Cf., however, IK Perge 11 323, 11.5-6 (200-250 CE).

4 JGII%5,13293.

4 Frantz 1988, 12; 17 (with ‘reduced responsibilities’); LG. II 24222; Himerius O~ VII
describes Areios Pagos as the body which ‘now judges for the Athenians concerning freedom’
Sironen 1997, nos 4 (p. 56), 12 (p. 67), 17 (p. 75) until the late fourth century CE.

# Geagan 1967, 60-61; Fournier, 142-156 (also a collection of the relevant sources). We may
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in fifth-century BCE Athens- that, at least in the second/third centuries CE, Areios
Pagos had jurisdiction over cases of assault (tpadua).* However, it seems inprobable
that Areios Pagos — who would probably issue a ‘yes/‘no’ verdict — would refer the
case to the proconsul after the completion of the trial.

According to Eunapius’ narration, the referral of the case to the Roman justice
had two consequences. On the one hand, the governor ordered that Julianus also
be arrested (kai tov Siddokalov cuvapracOijvar keAevel) — as instigator of his
pupils’ behaviour — and, on the other, that all of the accused be treated as arrested
on the charge of homicide (tovg katnyopnbévrag dravrtag deopwtag, HGomep Tovg
Emi @OVW KatakekAelopuévoug). The logical consequence of Eunapius’ phrasing is
that Julianus’ arrest was the Roman governor’s idea — therefore the initial hearing
only pertained to pupils, with the governor adding their teacher to the parties
accused. In that case, the pupils had already been tried in Athens, following the
original complaint, and the governor ordered at a later stage, when he took over
the case, the arrest of the teacher as well (cuvapracOijvai).”® It is also possible that
the proconsul transmuted the legal charges (iniuria)®' and brought Julianus and his
pupils to court on a charge of attempted homicide — hence their treatment “/ike men
imprisoned on a charge of murder.” of this is the case, then there is the possibility that
the charges had initially been filed with an Athenian magistrate who had tried the
case in the first degree, but decided that he had no jurisdiction over criminal cases.

During the ‘¢&€taoic’, Themistocles of Athens appears as kopugaiog” of the
‘chorus’ of plaintiffs and the two rival teachers are also present — Apsines as synegoros,
in the technical sense, for his pupils. The defendants appear in a ‘pitiable’ state and
the judge decides to appear pitiless and instill fear (Bapig T1g eivar kai @oPepdg
€vdelkvipevog: ‘showing himself stern and implacable’)’* — with his body language
communicating his irritation at Apsines’s presence. Similarly, the governor’s silences
function as a performative act, which keeps his psychic movements within bounds,

also note Aelius Aristides’ rhetorical praise of the continuity of Areopagus (writing in the
present tense) in his ‘Panathenaic’ Oration, 47-48 (cf. also the references in 367; 385).

# Lucian, Tim. 46: ti to0t0; mafelg, ® Tiuwv; paptdpouat: & HpdkAeig, 1o 100,
npokaloOuai o€ tpaduatog €ig "Apetov mayov. Geagan 1967, 61; contra, Fournier 2010,
147. Phillips 2007, 104 reads the passage as a testimony of Lucian’s ‘impressive knowledge of
Classical Athenian law'.

50 When, at the start of the trial, Eunapius describes the physical state of the defendants
— they entered the courtroom ‘unfairly treated’; ‘their hair was uncut’; ‘they were in a great
physical affliction,’ resulting from their being remanded in custody for a fair length of
time— he includes among their ranks their teacher as well (eloriecav ndAwy ot deopdtat kai
Noknuévot, kai 6 S18dokaAog LeT’ aOT@V, KOG EXOVTEG KAl TG SWOUATA KEKAKWUEVOL Alav,
®ote olkTpovg avTovg Pavijvat kai Td kpivovty). Cf. Mommsen 1899, 330-331, n.5.

51 On iniuria/tpadua as the main charge against Julianus’ students, see Scheibelreiter in the
present volume, 4.1.

52 Identity of Themistocles: Jones 1971, I, 894; Penella 1990, 81 n.9; Civiletti 2007, 561.

53 Vit.Phil. 483.
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so that the legal procedure is followed without impediment.** An unexpected ‘crisis’
during the hearing breaks out the moment Apsines tries to plead for the prosecution:

doBévtoc 8¢ o0 Adyou toic katnyopoloty, fip€ato uev 6 APivng tod Adyou, GAN
6 &vBvmatog vmoAaPwv, “4AN ol TodTé ye” einev “Pwuaiot Sokiudlovorv: GAN
0 TNV TpWTNV elnwv Katnyoplav kivduvevétw mept tig devtépag.” Evtata
TPAGKELT UV 0UK NV TpdG TNV TAG Kploews dE0TNTar v 8¢ 6 OeuioTokAfg
KATNYOPNKWG, Kal Aéyewv dvaykalduevog, xpotav te AAAage kai td xeiAn
Nédakvev anopoluevog, Kal Tpog Tovg £Taipovg UnéPAenev kal mapepOEyyeto
i mpaktéov: eloeAnAvBecav yap we £mi Tf] suvnyopiq to0 didackdAov uévov
kekpagduevol kai fonoduevor. ToAAfg o0V cl1wmiic kai Tapaxfig odong, o1wmiig
uev kad’ Ghov T dikaotriplov, tapaxfig d& mepi TO T@V SiwkOVTwV pépog, EAeetviv
1 tapagpOeyEduevog 6 TovAtavdg, “GAN €ué ye einelv” €pn “kélevoov” O 8¢
avOvmatog avaPoricac “aAN o0delg VU@V Y EpET TOV EoKEUUEVWOV 1dAOKAAWY,
oUd¢ Kpotroel TIG TOV HadNT®OV TOV Aéyovta, GAN eloecB€é ye avtika nAikov
¢oti kai olov 0 mapd Pwuaiorg Sikatov. dIAAX OeuicTok ARG UiV TepatvéTw TV
katnyopiav, dnohoyeicbw d¢ Ov &v oL drokpivng dptotov.” évtatba katnydpet
uév 008efc, GAAY OeioTok ARG dvéuatoc v BRpic.

Then the plaintiffs were permitted to speak, and Apsines began to make a speech,
but the proconsul interrupted him and said: “This procedure is not approved by the
Romans. He who delivered the speech for the prosecution at the first hearing must
try his luck at the second also”. There was then no time for preparation because of the
suddenness of the decision. Now Themistocles had made the speech for the prose-
cution before, but now on being compelled to speak he changed colour, bit his lips in
great embarrassment, looked furtively towards his comrades, and consulted them in
whispers as to what they had better do. For they had come into court prepared only
to shout and applaud vociferously their teacher’s speech in their behalf. Therefore
profound silence and confusion reigned, a general silence in the court and confusion
in the ranks of the accusers. Then Julian, in a low and pitiful voice said: “Nay, then,
give me leave to speak”. Whereupon, the proconsul exclaimed: “No, not one of you
shall plead, you teachers who have come out with your speeches prepared, nor shall
anyone of your pupils applaud the speaker; but you shall learn forthwith how perfect
and how pure is the justice that the Romans dispense. First let Themistocles finish
his speech for the prosecution, and then he whom you think best fitted shall speak
in defence.” But no one spoke up for the plaintiffs, and Themistocles was a scandal
and a disgrace to his great name.*

The legal perplexities that arise from the above episode are linked to the ant-
agonism between the litigants’ rhetorical practice — different orators in the first and

5% On all of the above, see Karambelas, forthcoming.
55 Vit.Phil. 484.
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second hearing; preparation of speeches before the trial — and the governor’s impo-
sition of Roman procedural rules, within the framework of cognitio.’ 'The manner in
which the governor forbade Apsines to speak, ordering that the pleading be made
by the prosecutor who had done so in the first hearing, and also forbade all rhetors
to deliver the speech they had prepared and their pupils to applaud the speaker,
is charged with a reference to “Roman justice”, as being the legal framework to be
respected by the litigants — when one could expect that, in matters of procedure,
a century after the Constitutio Antoniniana the direct tensions between Greek and
Roman procedural rules would have disappeared. It is also clear that Eunapius illu-
strates the rhetorical practice of the teachers, their students and audience alike, as a
challenge to the Roman rules of the legal game. We must particularly emphasize the
governor’s conviction that both the observance of procedural order and the prohibiti-
on of offering practical encouragement to the litigants by means of acclamations and
applause, stem from the ‘superiority’ of Roman judicial system. When the proconsul
tries to establish his prohibitions, by insisting that the ‘Greek’ rhetorical practice is
not approved by the Romans (GAN 00 10016 ye [...] Powpaiol dokiudlovotv) and that
all may be taught “how perfect and how pure is the justice that the Romans dispense”
(BAN eloecé ye avTika HAikov ¢oti kal olov T Tapd Pwuaiorg dikaiov), the ‘charge’
of his phrase preserves the effort by a Roman senator to deal with his duties, roles
and identifications while enforcing his judicial authority. The governor confronts the
Athenian teachers inside his courtroom at the level of legal procedure — imposing
respect for Roman rules, invoked by him as their representative and violated by accu-
sers and accused alike, and this he does by attacking the Greek rhetorical tradition,
as concerns both the speeches of the prosecution and defense, and the involvement
of their supporters in court. Of course, the proconsul is not presented as innocent of
Greek paideia — the latter serving as a common tradition, a way of recognition and
communication, not only for the local elites throughout the empire, but also between
the governors and other Roman administrative officials and the provincial elites.’” In
Julianus’s trial, however, paideia turns, at first, into a field of confrontation. The go-
vernor gives precedence to an enthusiastic identification with Roman legal culture —a
mixture of pride and harshness, in the fight for symbolic power inside the courtroom.

In this context, Eunapius’ narrative constitutes an important testimony, not only
on the continued operation of Athenian judicial institutions at the beginning of the
fourth century CE, but also to the ongoing antithesis between Greek rhetoric and
Roman law as expressed by the Athenian teachers and the Roman judge respectively.
'This antithesis resonates within the framework both of the original trial of 310 CE

6 Mitteis 1891, 141-142; Mommsen 1899, 375.

57 Brown 1992, 35-58; esp. 40: ‘even if they represented a far more intrusive imperial system than
before, governors would still expect to meet, in the local elite, men who enjoyed the same paideia as
themselves (...) they could set up a system of instant communication with men who were, often, total
strangers to them.
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and of Eunapius’ work itself, at the end of the fourth century. The author reproduces
the narration identifying himself with his teachers and acting as a representative of
Greek classical heritage — a clear conflict between a past which ought to stay immu-
table, and the ‘present time’, the ‘vOVv’ of Roman justice, which is attacked and de-
mands its own rights. Whether one reads the events taking place during the trial as a
token of the ideological conflicts at the beginning of the fourth century CE, with the
Athenian teachers of rhetoric as their vehicle, or as an expression of the biographer’s
ideological ‘charge’ at the end of the century, Eunapius’ narrative challenges our
oversimplification of a ‘legal pluralism’ following the Constitutio Antoniniana as being
without conflicts, resistance or regression. Particularly in Athens, which stood as a
guardian of the values of the classical Greek past, the contestation of the universal
validity of Roman rules by Athenian rhetors was constant and obliged the governor
to counter-attack, in order to impose and assert his authority. Within the same
framework, the violent confrontations between students from different educational
institutions could be seen as an acting-out of the same conflict, a challenge towards
Roman authority, even if, in the end, it assumed the character of a rite of passage,
before these very students would come of age and become subsumed into the Late
Roman bureaucracy.

The outcome of the trial, as recounted by Eunapius, is, in this respect, quite ty-
pical. The governor ordered that whosoever of the defendants was capable of the task
(tov Suvduevov) should proceed to speak in his own defense, in answer to the earlier
speech of the prosecution (GrohoyeicOat 8¢ mpog thv mpotépav katnyopiav). Taking
the floor, Julianus asked the governor to free Prohaeresius of his chains and then to test
— having transformed Apsines into a Pythagoras (temoinkag ubaydpav ‘Apivnv), by
silencing him through the superiority of Roman law — whether Prohaeresius had been
taught “the Attic manner or the Pythagorean” (Sokiudoeig adtodg ndtepov drtikilety
1l muBayopilerv nenaidevtar). Julianus’ call was already transposing the conflict to the
antagonism of Greek and Roman cultural demands, and Eunapius does not fail to
mention Tuscianus’ confirmation that “the proconsul granted this request very gra-
ciously” — proof of the fact that the governor had willingly accepted a loosening of the
strict limits he had imposed earlier. Immediately after this, Julianus, raising the tone
of his voice, urged his student, in a forceful manner, to proceed: «Speak, Prohaeresius!
Now is the time to make a speech! (“Aéye, ITpoaipéate, vOv katpdg tod Aéyev”) — and
with this command, the courtroom would be transformed into a theatre of rhetorical
display, with the Roman governor now assuming the role of audience, rather than
enforcer of the law. As already seen above, in the analogous examples from Philostratus’
Life of Apollonius of Tyana and Aelius Aristeides’ Sacred Tules, the conversion of the
Roman governor from ‘judge’ to ‘audience’ of the accused was a commonplace among
courtroom narrations by Greek pepaideumenoi. In Eunapius, the transformation was
quite spectacular, according to Tuscianus’ testimony (9.2.17-20):

‘kKdtw 8¢ oD dvBumdtov vebovtog, kai TOV TE VOOV TGOV Agyouévwv
KatanemAnypuévov kal to Pdabog t@v Aé€ewv kal trv ebkoAiav kal TOV
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KpdTov, Kal mdvtwv uev Povlouévwy Emaively, katantnédvtwv 8¢ domep
droonueiav, Kal o1 KATAKEXVUEVNG LLOTHPLOdOVG, £1¢ deUTEPOV TTpOOiULOV
6 Mpoatpéatog évreivwv tOv Adyov (tolto ydp Euépuvnro Tovokiavdg), EvOEvde
fip€ato “el uév obv eott kal ddikelv dnavta kai katnyopeiv kai Aéyovta odv
gEeott kol adikelv dmavta kal katnyopelv kal Aéyovta mioteveohat mpd Tfig
dmoloylag, £otw, yivésbw OepiotokA£oug 1] TOAG.” ‘€vtadOa dvd te €énndnoev O
avOvmatoc €k o0 Bpbvov, Kal TV TepImdpPupov dvaceiwv éodfta (thpevvov
a0tV Pwpaiol kahodotv), Gomep pelpdkiov 6 Papug ékeivog kal dueiliktog
gkpotel TOV Mpoatpéoiov: cuvekpdtel 8¢ O APivrg oUtt €KWV, AN avdykng
Prardtepov 00dEV: 6 SddokaAog TovAlavog €ddkpue pdvov.

At this the proconsul bowed his head and was overcome with admiration of the
force of his arguments, his weighty style, his facility and sonorous eloquence.
Meanwhile they all longed to applaud, but sat cowering as though forbidden to
do so by a sign from heaven, and a mystic silence pervaded the place. Then he
lengthened his speech into a second proemium as follows (for this part Tuscianus
remembered) : “If, then, men may with impunity commit any injustice and bring
accusations and win belief for what they say, before the defense is heard, so be it!
Let our city be enslaved to Themistocles!” ’ Then up jumped the proconsul, and
shaking his purple-edged cloak (the Romans call it a ‘tebennos’), that austere and
inexorable judge applauded Prohaeresius like a schoolboy. Even Apsines joined
in the applause, not of his own free will, but because there is no fighting against
necessity. Julian his teacher could only weep.

Already, with the first proem of Prohaeresius’ defence, the proconsul ‘bowed
his head’,® and with the second proem, which Tuscianus memorised and Eunapius
thus quotes verbatim, the governor leapt from his throne and started applauding
with enthusiasm; Apsines was forced to applaud as well, and Julianus had tears in his
eyes. The biographer tactically presents the outcome of the trial as a radical reversal
of judicial roles: the accusers turned into the accused and vice versa; the ‘stern and
inexorable’ proconsul was transformed into a child (peipaxiov) full of enthusiasm;
the prohibitions were violated in emphatic fashion by their own enforcer, and the
applause received became the very essence of judicial decision.

From all the above, it is more than obvious that even in the late fourth century
CE, the trial of Julianus and Prohaeresius was staged by Eunapius as a triumph of
Greek judicial rhetoric over Roman law — with a spectacular reverse of the legal
reality after 212 CE. Eunapius emphasizes the ‘metaphysical’ powers of Greek rhe-
toric which overturns Roman legal rules, even if the ‘reality’ of the Roman judge’s
conversion, and especially his motives, could be somewhat different. To take the
governor’s reaction at face value — solely as an acknowledgement of the justice of

58 Goulet 2014, II 242 on alternative interpretations of the phrase.
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Prohaeresius’ claims — would constitute a very limited and limiting reading, if not an
historiographically naive one.” His symbolic language may even involve a carefully
planned tactical move. The proconsul knew the rules of the game — and he was offe-
ring the Athenian elite what it wanted — a ‘spontaneous’, triumphant declaration of
its victory, in order to reinforce his own authority.® The Roman governor may also
have been using a body language which was already familiar: we are reminded of
an analogous expression of enthusiasm by the emperor Caracalla, after a rhetorical
display by the sophist Heliodorus the Arab in 213 CE.*" A similar display of enthu-
siasm and joy can also be found in Libanius’ autobiography, when describing Julian’s
self-proclamation as consul in 363 CE.® And, to be sure, the ‘psychagogic power’
of rhetoric remained undiminished in the Late Roman period®* — given the survival
of the classical rhetorical tradition and its dialogue with educated Roman officials.*

However, the purported intentions of the Roman governor, if any, as well as his
eventual decision to go along with the Athenian elite — deeming that the latter had
been taught its lesson — are of little importance, to the extent that the disposition of
Greek intellectuals, both in the 310s and in 399 CE, and the giving of precedence
to Greek rhetorical order over Roman law are presented in bold relief. The trial
of Julianus and his pupils, as preserved by their faithful pupil Eunapius, indicates

> Penella 1990, 128: “That this stern proconsul was overwhelmed by the eloquent pleading of
Prohaeresius, one of the accused pupils of Julianus, was to his credit; Prohaeresius had right to his side.

60 This is the view expressed in Brown 1992, 45: 'What mattered, of course, was that the
proconsul had played the game correctly. Faced by a relatively trivial incident, he could allow himself
to succumb fo the ‘spell’ of Probaeresius without losing face. To give way to such persuasion, indeed,
heightened his authority in Athens. For paideia was not simply a skill in persuasive speech; it was a
school of courtesy.'

51 Vit.Soph.626: i 8¢ Eow Tapfilde kal Bappadéov uev ¢ Tov PaciAéa eidev, kaipdv 8¢
ftnoev Bdatog, avtry 8¢ TNV napaitnoiy Evipex®g Si€beto einwv ,,kavév cot §6&et, uéytote
a0TOKPATOP, EAVTOV TIG TAPAYPAPOUEVOS LOVOG dywvicacOat thv diknv EVToAdg ovk Exwv*
dvamndricac 6 avTokpdTwp &vdpa T ,,010v 0UTW EyVWKA, TGV EUavTod Kalpdv edpnua” kai
Ta toradta ékdAel 1oV ‘HAMGSwpov dvaceiwv thv xeipa kal tov kOATOV Tfig YAapddog.

62 Libanius, Or. 1.129: ot uev & aAARAo1g eig mapapvdiav fpkovv, wg 8¢ dnéduv botatog
a0tod to0 PaciAéwg, Snwg §tt mAgiotor cuvéNBotev, @povticavtog, tov Epufiv €pnoav
00 Oepdmovrtog knddpevov tf] PAPOw KIVETV TOV dxrpowpuévwy Ekactov, STwg und’ o0tiodv
Svopa Baduatog duotpov GéAON. Pacieds 8¢ ta mpdTa pév Tt Sk tig Hop@Ag Ndovil
unvoopévn ovvetédel, Eneita T péAAewv dvanndav, Eneita, od yap 8 kateixev abTOV Kai
0@ddpa melpwuevog, fiato uev ék o Bpdvou, Tiig xAauvdog d¢ ondoov €Efv, Taiv xepoiv
GVETETAOEY, WG HEV AV EITIOL TIG TOVTWVL TOV AYYApWY, EKPEPSUEVOG TOD GXAUATOG, WG &
&v &vnp €0 eidwe, oig &v oeuvi) PaciAeia yévorto, &pa &v Toic mpoorikovot uévwv: Ti ydp 81
BaciAtkwtepov tod PactAéwg Puxnv mpog kdAAN Adywv avietacbar. Cf. Korenjak 2000,
89-91.

¢ Heath 2004, 327.

¢ Kennedy 1983, 10: In fact the governors of Achaea often seem to have sought their post because
of cultural interests in the country, and it is likely that trials in Greece and in certain other places like
Antioch preserved somewhat more of the old rhetorical tradition than elsewbhere. The story indicates
how much procedures depended on the inclination of the judge.
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that the universal extension of Roman law, which followed on from the Constitutio
Antoniniana, did not prevent the Athenian guardians of Greek cultural authority
and tradition from confronting Roman justice in its own field. Instead, it did trigger
symbolic conflicts and spectacular regressions, even if, at the level of harsh legal
reality, the game for Greek law would very soon be lost, and irrevocably so.
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